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wear, and there was further evidence of experts that burnt pieces of 
cloth, exhibited on the trial as taken from the fireplace, were the 
ribs of a pair of drawers or of an undershirt. After conviction an 
affidavit, made by a credible person of high integrity, was filed, stating 
that affiant went with the detectives to defendant's house, that there 
was no fire of any kind in the house or signs of any fire having been 
there, and that the only piece of burnt cloth taken from the fire- 
place was a piece of burnt ribbon resembling a necktie. Held, that 
a new trial should have been granted for newly discovered evidence. 



SELDEN v. BROOKE, Collector. 
Jan. 35, 1906. 
[52 S. E. 638.] 

1. Taxation — Situs of Property — Trust Funds. — Under Code 1887, 
§ 492, as amended by Acts 1897-98, p. 519, c. 490 (Code 1904, p. 252), 
providing that the separate property of a person over 21 years of age, 
or a married woman, shall be taxed "to the trustee, if any they have, 
and if they have not trustee, it shall be listed by and taxed to them- 
selves; in either case it shall be listed and taxed in the county or cor- 
poration where they reside," a trust fund, the income of which is 
payable to a resident of the state over 21 years of age, during her 
lifetime, is taxable in the city in which the cestui que trust resides, 
although the trustee is a nonresident of the state. 

2. Same— Constitutionalty of Statute.— Code 1887, § 492, as 
amended by Acts 1897-98, p. 519, c. 490 (Code 1904, p. 252), although 
so construed as to authorize the taxation in this state of a trust 
fund, held by a nonresident trustee, the income of which is payable 
to a resident beneficiary, is not unconstitutional. 



SANDS et al. v. STAGG et al. 
Jan. 25, 1906. 
[52 S. E. 633.] 

1. Mechanics' Liens — Enforcement — Pleading. — A bill to enforce 
a mechanic's Hen need not allege that suit was brought, as required 
by Code, 1887, § 2481 [Va. Code, 1904, p. 1243], within six months 
from the time that the whole amount covered by the lien became pay- 
able, where it does allege the dates on which the amounts asserted 
as liens became due and payable, and it appears from the date of 
the process that suit was brought within the time required by the 
statute. 

2. Same — General or Subcontractors. — Where a building contract 
required the first party to erect buildings on a lot owned by the 
second party, in consideration of a conveyance of part of the lot 
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with certain of the newly erected buildings, and the payment of a 
sum of money by the second party to the first party, persons who 
contracted with the first party to furnish material and labor were 
general contractors, and entitled to perfect a lien for their materials 
and work in the manner prescribed by Code 1887, §§ 2475, 2476 [Va. 
Code, 1904, pp. 1236, 1238], and not subcontractors within the mean- 
ing of section 2477 [Va: Code 1904, p. 1240], such as to be required 
to give notice of their claims to the second party in order to fix his 
interest in the premises with liability for their claims. 

3. Vendor and Purchaser — Rights of Vendor — Conflicting Equities. 
— Where a vendee, who was erecting buildings on the premises to 
be conveyed, borrowed money to complete the buildings on an in- 
dorsement of his vendor, with the understanding that the loan should 
be repaid before the execution of a deed, and the vendee failed to 
make such repayment, and the loan was repaid by the vendor, the 
latter's right to reimbursement for the sum paid by him had priority 
over a claim of a grantee of the vendee to a conveyance of the legal 
title. 



